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3SiuteiJ States Court of Appeals 

DISTRICT OF* COLUMBIA 


No. 9554 

Earle W. Hilton, appellant 

v. 

James V. Forrestal, Secretary of the Navy, et al., 

APPELLEES 


BBLEF FOB APPELLEES 


C0TJNTERSTATE2CENT OP THE CASE 

This is an action brought by appellant for declaratory judg¬ 
ment, mandamus and other relief. In. the Court below both 
parties moved for summary judgment. The Court below en¬ 
tered an order denying appellant’s motion for summary judg¬ 
ment and granting that of appellees. The case is here on ap¬ 
pellant’s appeal from that order (J. A. 9,51, 53). 1 

The facts, which are conceded, are as follows: Appellant, a 
permanent employee in the classified Civil Service, was em¬ 
ployed at the United States Navy Yard at Charleston, South 
Carolina. On January 7, 1946, appellant was demoted from 
the position of Shipfitter, Leadingman, $12.08 per diem, to 
Shipfitter, Maximum $10.08 per diem, and on November 8, 
1946, was furloughed without pay for a period of one year as 
a result of reduction of personnel in the Navy Yard. At that 
time he had rendered more than twelve years of service and 
had an “Excellent” Efficiency Rating, but was not entitled to 
preference on account of military service. 


‘Appellant and appellees have printed a Joint Appendix references to 
which are designated J. A. 

(1) 









2 


The selection of appellant among other employees for fur¬ 
lough in the reduction of personnel was effected in complete 
accordance with the regulations promulgated by the United 
States Civil Service Commission, pursuant to the Veterans’ 
Preference Act of 1944. Other permanent employees with 
“good” or higher” efficiency ratings with less service than appel¬ 
lant, but entitled to preference on account of service in the 
armed forces, were retained in employment. 

SECTION 12 OF THE VETERANS’ PREFERENCE ACT AND THE 
REGULATIONS OF THE CIVIL SERVICE COMMISSION 

Section 12 of the Veterans’ Preference Act of 1944 2 provides 
in pertinent part as follows: 

In any reduction in personnel in any civilian service 
of any Federal agency, competing employees shall be 
released in accordance with Civil Service Commission 
regulations which shall give due effect to tenure of em¬ 
ployment, military preference, length of service, and 
efficiency ratings: Provided, That the length of time 
spent in active service in the armed forces of the United 
States of each such employee shall be credited in com¬ 
puting length of total service: Providing further, That 
preference employees whose efficiency ratings are “good” 
or better shall be retained in preference to all other 
competing employees and that preference employees 
whose efficiency ratings are below- “good” shall be 
retained in preference to competing nonpreference 
employees who have equal or lower efficiency rat¬ 
ings: * * *. 

The regulations of the Civil Service Commission 3 promul¬ 
gated pursuant to this section of the Act, so far as here material, 
provide in general for the division of employees into three 
groups according to their tenure of employment: 

Group A, permanent employees; 

Group B, employees serving under appointments with a 
time limitation which exceeds one year; 

3 Act of June 27,1944 ( 58 Stat. 387). 

•5 C. F. R. (1945 Supp.), 12.301 et seq.; 11 F. F. 6957, 8205. 9003, 9977; 
12 F. R. 59. 
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Group C, temporary employees serving under appoint¬ 
ments with time limitations of one year or less. 

Each group is then again divided into subgroups according to 
veteran preference and efficiency rating. Group A, for ex¬ 
ample, is subdivided as follows: 

Subgroup A-l-plus—Veterans for 1 year period after 
return to duty. 

Subgroup A-l—Veterans with “good” (or higher) effi¬ 
ciency ratings. 

Subgroup A-2—Nonveterans with “good” (or higher) 
efficiency ratings. 

Subgroup A-3—Veterans with efficiency ratings lower 
than “good.” 

Subgroup A-4—Non veterans with efficiency ratings 
lower than “good.” 

Within each of these subgroups, employees are assigned re¬ 
tention credits by allowing one point for each full year of Gov¬ 
ernment service including military service, five additional 
points for an “excellent” efficiency rating, three for a “very 
good” efficiency rating, and one for a “good” efficiency rating. 
Employees are listed in their respective subgroups in order of 
their total number of retention points. Reductions in force are 
then made in any competitive level by starting with the lowest 
subgroup, that is, Subgroup C-4, and selecting employees for 
separation in inverse order of the number of their retention 
credits. 

STATEMENT OF THE ISSUE 

There is no dispute as to the material facts of this case. Ap¬ 
pellant was properly placed in Subgroup A-2 on the retention 
register and furloughed while employees in the A-l subgroup 
were retained. Appellant does not claim that his separation 
was not effected in full compliance with the regulations pro¬ 
mulgated by the Civil Service Commission pursuant to section 
12 of the Act. 

Appellant contends, however, that those portions of the 
Commission’s regulations which give priority in retention to 
veterans with “good” (or higher) efficiency ratings (Subgroup 
A-l, for example) over nonveterans who may have longer Gov- 
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eminent service (Subgroup A-2) are invalid because they are 
inconsistent with section 12 of the Veterans’ Preference Act of 
1944. Plaintiff contends that in promulgating such regulations 
the Civil Service Commission exceeded the authority conferred 
upon it by the Act. 

It is the appellees’ contention that the Commission’s regula¬ 
tions are completely in accord with section 12 of the Veterans’ 
Preference Act. 


SUMMARY OF AKGTJKLEJSTT 

1. The reduction-in-force regulations of the Civil Service 
Commission are in complete harmony with the intent of Con¬ 
gress expressed in Section 12 of the Veterans’ Preference Act 
as evidenced by the long history of similar procedures, the legis¬ 
lative background of the Act, and the language employed in 
the Act. —Section 12 of the Veterans’ Preference Act provides 
in general that when reductions of personnel in the Govern¬ 
ment service are made, competing employees shall be dis¬ 
charged in accordance with regulations of the Civil Service 
Commission which shall give due effect to tenure of employ¬ 
ment, length of service, military preference and efficiency rat¬ 
ings. To this general requirement there are two specific pro¬ 
visos: (1) that service in the armed forces shall be credited in 
computing length of service and (2) that veterans whose effi¬ 
ciency ratings are “good” (or higher) shall be retained in pref¬ 
erence to all other competing employees, and further, that 
veterans whose efficiency ratings are less than “good” shall be 
retained in preference to competing non-preference employees 
who have equal or lower efficiency ratings. Those portions of 
the Commission’s regulations which give permanent veteran 
employees with good (or higher) efficiency ratings absolute 
priority in retention over competing permanent nonveteran 
employees regardless of length of service, are not only author¬ 
ized but required by the last mentioned proviso. This con¬ 
clusion is warranted by the language of the statute itself and 
is supported by the history of veteran preference in the Govern¬ 
ment service and by the legislative background of the Veterans' 
Preference Act. 
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2. Subgroup “A-l-Plus” is warranted by Section 12 of the 

Veterans’ Preference Act and Section 8 of the Selective Train¬ 
ing and Service Act of —Section 8 of the Selective Train¬ 

ing and Service Act contains the mandate that any permanent 
government employee who leaves his position to enter the 
military service shall, upon discharge from the armed forces, 
be restored to his former position. The Act contains the 
further unconditional requirement that an employee so re¬ 
stored shall not be discharged from such position without cause 
within one year after such restoration. This benefit is pre¬ 
served by the Veterans’ Preference Act. Accordingly, the 
Commission’s regulations provide that during the first year 
after restoration to his position a veteran shall be classified as 
“A-l-Plus”. 

3. The relief sought by appellant is a matter for the Con¬ 
gress, not the Judiciary .—Congress is fully cognizant of the 
fact that the operation of Section 12 and the regulations pro¬ 
mulgated thereunder has resulted in the separation of many 
nonveteran employees of long service in the Federal establish¬ 
ment. Congress, however, has not seen fit to amend the 
Veterans’ Preference Act to adopt the policy here sought by 
appellant. The answer of Congress, thus far, has been legisla¬ 
tion granting special pensions to employees of more than 25- 
years’ service who have been involuntarily separated pursuant 
to Section 12. Appellant here is requesting this Court to do 
what Congress has advisedly refrained from doing. 

AEGUMENT 

Point I 

The reduction-in-force regulations of the Civil Service Com¬ 
mission are in complete harmony with the intent of Congress 
expressed in Section 12 of the Veterans’ Preference Act as 
evidenced by the long history of similar procedures, the leg¬ 
islative background of the Act, and the language employed 
in the Act 

A. Previous history of veterans’ preference in the Government service 

It has been the policy of the United States Government for 
over seventy years to extend certain benefits with respect to- 






employment and retention in the Government service to those 
who have served faithfully in the armed services. 

As early as I860 a statute was enacted 4 giving preference to 
disabled veterans in appointment to civilian positions. 

Subsequent legislative enactments show a continuing his¬ 
tory of preference granted to veterans in Government employ¬ 
ment. 5 but we are here concerned principally with those 
statutes which grant preference in retention. The earliest 
statute granting such preference was the Act of August 15, 
1876,® as follows: 

In making any reduction of force in any of the execu¬ 
tive departments the head of such department shall re¬ 
tain those persons who may be equally qualified who 
have been honorably discharged from the military or 
naval service of the United States and the widows and 
orphans of deceased soldiers and sailors. 

This legislative policy was broadened and reaffirmed in 
1912 T by the enactment of the following proviso: 

4 Act of March 3, 1S63 (15 Stat. 571; Revised Statutes, sec. 1754). It is to 
be noted that the enactment of the Civil Service Act in 1SS3 did not chance 
the legislative policy of granting such preference, as this statute is specifi¬ 
cally continued in force by section 7 of the Civil Service Act* • * Noth¬ 
ing hereiu contained shall be construed to take from those honorably dis¬ 
charged from the military or naval service any preference conferred by the 
seventeen hundred and fifty-fourth section of the Revised Statutes. * • *” 

*Cf. for example, section 6 of the Act of July 11, 1919 (41 Stat. 37), as 
follows: ‘Persons honorably discharged from the military or naval service 
by reason of disability resulting from wounds or sickness incurred in the 
line of duty, shall be preferred for appointment to civil offices, provided they 
are found to possess the business capacity necessary for the proper discharge 
of the duties of such offices. In making appointments to clerical and other 
positions in the executive branch of the Government in the District of Colum¬ 
bia or elsewhere preference shall be given to honorably discharged soldiers, 
sailors, and marines, and widows of such and to the wives of injured 
soldiers, sailors, and marines who themselves are not qualified, but whose 
wives are qualified to hold such positions.” Cf. also Act of June 18. 1929 
(46 Stat. 21: 13 U. S. C. 203), as follows: “That in making any appointments 
under this act to positions in the District of Columbia or elsewhere, prefer¬ 
ence shall be given to persons discharged under honorable conditions from 
the military or naval forces of the United States who served in such forces 
during the time of war and were disabled in the line of duty, to their widows, 
and to their wives if the husband is not qualified to hold such positions.” 

* 19 Stat. 169; 5 U. S. C. 37. 

7 Act of August 23, 1912; 37 Stat. 413. 
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* * * in the event of reductions being made in the 
force of any executive departments no honorably dis¬ 
charged soldier or sailor whose record in said department 
is rated good shall be discharged or dropped or reduced 
in rank or salary. 

The foregoing statutes provided for no centralized authority 
for administration, but they constituted an unconditional man¬ 
date to the heads of departments to accord veterans prefer¬ 
ence in retention and made no reference to length of service. 
Subsequent history shows an undeviating policy of according 
veterans absolute preference in retention over nonveterans 
without regard to relative length of service, subject only to 
the requirement of a good efficiency rating, a policy which 
was implemented by various orders issued from time to time 
by the President of the United States. 

In 1921 the President issued an order 8 under the authority 
of the Act of August 23, 1912, supra, directing the Bureau of 
Efficiency to prescribe a system of efficiency ratings for em¬ 
ployees of the classified departmental service. Section 7 of 
the order provided: 

Sec. 7. * * * In cases of reductions in the num¬ 
ber of employees on account of insufficient funds or 
otherwise, necessary demotions and dismissals shall be 
made in order, beginning with the employees having the 
lowest ratings in each class, but honorably discharged 
soldiers and sailors whose ratings are good shall be 
given preference in selecting employees for retention . 
[Underscoring added.] 

In 1923 preference for veterans in retention was extended to 
the field service by an Executive Order 0 which read in part: 

* * * In harmony with statutory provisions,, 

when reductions are being made in the force, in any part 
of the classified service, no employee entitled to mili¬ 
tary preference in appointment shall be discharged or 


* Executive Order No. 3367 dated October 24, 1921. 

"Executive Order No. 3S01 of March 3. 1923, amending Civil Service Rule- 
XII. 


7041 ) 59—47 - 2 
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dropped or reduced in rank or salary if his record is 
good. 

Under an order issued by the President in 1925 10 length of 
service was given some recognition for the first time in reduc¬ 
tions of personnel, but veterans with good efficiency rating 
were still given absolute preference in retention regardless of 
length of service. Only as against veterans with efficiency rat¬ 
ings lower than “good” was a nonveteran given a right to reten¬ 
tion by reason of greater length of service. 

This limited recognition of length of service of nonveterans 
was soon thereafter further limited by an Executive order is¬ 
sued in 1929 11 so that if the efficiency rating of both veteran 
and nonveteran were equal but both less than “good” the vet¬ 
eran had absolute preference for retention irrespective of length 
of service. 

In 1936 the regulations governing reduction of force were by 
direction of the President extended to Government positions 
which were not under the civil-service system. 12 No provision 
was yet made for centralized enforcement of the regulations in 
the field service. Authority to enforce the regulations through¬ 
out the Government service was finally vested in the Civil 
Service Commission by a Presidential Order in 1942. 13 

From 1876 until the enactment of the Veterans’ Preference 
Act in 1944, therefore, the Government had observed a con¬ 
tinuous policy of granting to veterans with “good” or higher 
efficiency ratings absolute preference in retention in employ¬ 
ment over nonveterans, without regard to length of service, 
under authority of various statutes, Executive orders and ad¬ 
ministrative regulations. 

In the face of this history, appellant, nevertheless, asserts 
that there is no warrant in prior administrative practice for 
the Commission’s construction of Section 12 (Br. 29). Appel¬ 
lant, quite understandably, cites no authority to support this 
assertion. 


10 Executive Order No. 4240 dated June 4. 1925. 

11 Executive Order No. 506S dated March 2, 1929, 5 CFR 12.5. 
“Departmental Circular No. 146, U. S. Civil Service Commission, Oct. 

22, 1936. 

“ Executive Order No. 9063 dated February 16, 1942. 
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B. Legislative background of the Veterans’ Preference Act 

There are ample indicia in the legislative background of the 
Veterans’ Preference Act to establish that the intention of 
Congress in enacting this statute was principally to consolidate 
and codify in one statute all the then-existing preferences 
available to veterans with respect to Government employment. 
The Committee on the Civil Service of the House of Repre¬ 
sentatives in reporting on the bill 14 made the following state¬ 
ment with respect to the general purpose of the bill: 

GENERAL STATEMENT 

It has been the policy of the United States Govern¬ 
ment since the beginning of the Republic to extend 
certain benefits to those who have risked their lives in 
the armed services during wartime. Since shortly after 
the Civil War, the Congress has provided in various 
statutes for different forms of preference in governmental 
employment to war veterans. These statutes have 
usually been in broad, general terms, and have been 
applied under Executive orders and regulations promul¬ 
gated by the President. 

For a number of years proposals have been introduced 
in Congress to codify or establish by statute veterans’ 
preference in governmental employment. Your com¬ 
mittee has conducted public hearings on this subject at 
least three times within the past few years. This bill 
is an attempt to meet the requirements of such an act. 
Careful consideration has been given to its provisions 
in the light of past legislation and practices. 

* # * The committee is of the opinion there 
should be put in one statute all provisions granting 
military preference in connection with civilian employ¬ 
ment by the Government, in order that there may be 
statutory authority for the preference to be granted 
veterans in connection with appointment and retention 
in civilian positions. 

u Report No. 12S9 (to accompany H. R. 4115), 78th Congress, 2d session, 
March 27, 1944. 
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In the debate on the floor of the House of Representatives, 
Mr. Starnes of Alabama, one of the principal sponsors of the 
bill, stated: 13 

Most of the provisions of this particular bill have 
been in practice for a number of years. Since World 
War No. I various Executive and administrative orders 
have extended to veterans throughout this country, 
privileges in Government services. However, it is a 
matter of regret to me that the Congress has not here¬ 
tofore established by law preference to veterans in 
Government employment. This is the first step in that 
direction. We are laying down a broad, general policy, 
and in some instances we are being quite specific in this 
bill in providing preference for veterans in Govern¬ 
ment. * * * 

Representative Rees of Kansas 10 commented on the bill as 
follows: 

Mr. Speaker, the bill under consideration, H. R. 4155 
(sic) and known as the veterans’ preference bill con¬ 
tinues the law and Executive orders that have been in 
effect for a number of years providing for veterans’ 
preference in governmental employment. * * * The 
bill, as I have suggested at the beginning, strengthens 
and improves veterans’ legislation heretofore passed by 
Congress. 

Representative Ramspeck of Georgia stated as follows: 17 

It is true. Mr. Speaker, this act does not make a great 
many changes in the present veterans’ preference which 
exists largely by Executive order but it is important, I 
think, that those Executive orders be given legislative 
status by the Congress. 

It does give some additional strength to the veterans’ 
preference by strengthening the Executive orders now’ 
in effect. * * * 

“ 90 Cong. Reo., Part 3, 3502. . 

“ 90 Cong. Rec., Part 3, 3503. 

17 90 Cong. Rec., Part 3, 3505. 
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In the course of the public hearings before the Senate Com¬ 
mittee on Civil Service 18 Representative Starnes of Alabama 
again stated : 

H. R. 4115 is the result of years of work by the major 
veterans’ organizations of the country and the Civil 
Service Commission and the author of the bill. * * * 
It is the desire of the veterans’ organizations that the 
existing Executive orders and administrative orders 
giving veterans’ preference should be adopted by the 
Congress of the United States as a national policy and 
thus give them the sanctity of legislative approval. 
* * * What it does is to give legislative sanction to 
existing veterans’ preference, to the rules and regula¬ 
tions of the executive branch of the Government and to 
broaden and strengthen those preferences * * *. 

There are some new provisions contained in this bill. 
I just want to say briefly that this bill takes away no 
existing veterans’ preference either by statute or Execu¬ 
tive order but it does strengthen, broaden and imple¬ 
ment the veterans' preference policy heretofore in effect. 

Appellant quotes at length (Br. 25, 26) from the testimony 
of Commissioner Flemming before the Senate Civil Service 
Committee in an attempt to support his contention that the 
second proviso of section 12 which gives an absolute preference 
to veterans with a “good” or better efficiency rating over non¬ 
veterans with an equal or better rating should be construed as 
requiring that length of service as between veteran and non¬ 
veteran be taken into consideration. We submit that this very 
testimony supports appellees’ construction rather than appel¬ 
lant’s. The testimony of Commissioner Flemming shows that 
section 12 of the Act was merely intended to continue in effect 
the preference conferred by the Act of August 23, 1912, and 
the Executive Order of March 3, 1923, previously discussed in 
this brief. 19 The statement is as follows: 

"Hearings before the Committee on Civil Service, United States Senate, 
78th Congress. 2d Sess., on S. 1762 and H. R. 4115, p. 8. 

” Supra, p. 6. 
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That proviso is substantially the same as a law passed 
by Congress in 1912, which was interpreted to apply 
only to the departmental service. By Executive Order 
of March 3, 1923, were likewise extended to the Federal 
service so that the last proviso simply continues what 
has been in practice throughout the entire Federal 
service since 1923. 20 

The import of this testimony is unmistakable. It shows 
clearly that section 12 of the Veterans’ Preference Act was in¬ 
tended to continue in effect the practice of giving absolute pref¬ 
erence in retention to veterans without regard to length of 
service which had been in effect in the departmental service 
since 1912 and in the entire Government service since 1923. 

It is clear from the foregoing that the intention of Congress 
in enacting the Veterans' Preference Act was not to deprive 
veterans of any then existing preferences but merely to give 
such preferences legislative sanction by enacting them in one 
statute. 

The legislative history of the Act shows that the interpreta¬ 
tion of section 12 of the Act for which appellant contends, 
was expressly considered by the Congress and categorically 
refected. —The Veterans’ Preference Act of 1944 was the 
fruition of more than eight years of legislative consideration. 21 
The bill under consideration immediately prior to H. R. 4115 
(which became the Veterans’ Preference Act), was H. R. 
882, introduced in the first session of the 78th Congress. Sec¬ 
tion 12 of that bill specifically provided for the limited type 
of veteran preference in retention for which plaintiff now 
contends. It reads as follows: 

Section 12 . In any reduction in personnel in any 
civilian service of any Federal agency employees within 
each classification to be reduced shall be released in the 
inverse order of the length of their total service: 

“Hearings before the Committee on Civil Service, United States Senate, 
78th Congress, 2d Session, on S. 17G2 and H. R. 4155; p. 27. 

21 Cf, for example H. R. 5821 and H. R. 6497, 75th Cong., 1st Session ; S. 364S 
and H. R. 92S0, 75th Cong., 3d Session; S. 1859, H. R. 5101, H. R. 5147, H. R. 
7313, 76th Cong., 1st Session: H. R. 3161, H. R. 2522, 77th Cong., 1st Session; 
S. 1210, S. 1455, H. R. 670, H. R. 1404, and H. R. 882, 78th Cong., 1st Session. 
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Provided, That the length of time spent in active service 
in the armed forces of the United States of each such 
employee shall be credited in computing total length 

r • * * * 22 

of service. 

In H. R. 4115 the successor bill introduced at the next ses¬ 
sion of the 78th Congress which became the Veterans’ Prefer¬ 
ence Act, this section was deleted and the present language of 
section 12 was substituted. That the purpose of this change 
was to confer upon veterans preference in retention without re¬ 
gard to length of service is evidenced by a letter from the United 
States Civil Service Commission to the Chairman of the Com¬ 
mittee on the Civil Service of the House of Representatives, 
stating: 

Section 12. This section of H. R. 882 provided that 
in reductions of personnel, employees shall be released 
in the inverse order of the length of their total Federal 
service. In accordance with the suggestion made in the 
Commission’s letter of January 31, 1944, this section 
has been amended in H.R. 4115. * * * 23 

The purpose of this change and its effect on nonveterans em¬ 
ployed in the Government service was specifically pointed out 
to the Civil Service Committee of the Senate which had the bill 
under consideration during the course of the public hearings on 
the bill. Mr. H. Eliot Kaplan, Executive Secretary of the 
National Civil Service Reform League, in testifying before the 
Committee stated: 24 

The third, I think you ought to give consideration to, 
and that is the matter of retention of veterans in civil 
service regardless of length of service. I do not think 
it is fair, a veteran be retained in service who has been 
in the service 6 months as against a person who has been 
in the service 25 years. I believe some distinction might 
be made, otherwise you would do a grave injustice to 


" H. R. SS2, 78th Congress, 1st Session, sec. 12. 

a Report No. 12S9 (to accompany H. R. 4115), 7Sth Congress, 2d Session, 
Mar. 27, 1944, p. 6. 

5< Hearing before the Committee on Civil Service, United States Senate, 
7Sth Congress, 2d Session, on S. 1762 and H. R. 4115, pp. 33, 34. 
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those people who have long years of service in civil 
service. 

I have written a memorandum to the committee. 

Senator Langer. I wonder if we could have it placed 
in the file? I am tremendously interested in it. 

The pertinent portion of the memorandum mentioned, which 
was made a part of the record, is as follows: 

We venture to suggest that the Starnes bill fails to 
impose certain minimum requirements that ought to be 
a part of any scheme of preference for veterans: 
***** 

4. Retention in the service should be based, so far as 
practicable, on efficiency ratings and length of efficient 
service. The bill grants preferential status to all vet¬ 
erans, regardless of relative efficiency or length of serv¬ 
ice. A nonveteran of 25 years’ service may have to be 
released to retain a veteran only 1 year in Government 
employ. This would destroy all hope of a career service 
based on merit and fitness and seriously affect the morale 
of the service as a whole. 

Notwithstanding this testimony, section 12 of the bill was 
enacted without change. 

C. Analysis of the language of the Act 

1. There is no basis for appellant’s argument that section 12 
must be construed in connection with section 7. —We have thus 
far endeavored to demonstrate to the Court that the regulation 
which appellant contends is unlawful has been in effect for 
many years and that it was the avowed purpose of Congress 
in enacting the Veterans’ Preference Act not to deprive veterans 
of any then-existing preference. W T e have attempted to show 
further that the construction of the Act for which appellant 
contends was incorporated in an earlier draft of the law 25 and 
was categorically rejected by the Congress in the final enact¬ 
ment. W'e submit, therefore, that the evidence drawn from 
the legislative history of the enactment establishes conclusively 


a H. R. 882, 78th Cong., 1st Session. 
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that the Commission’s regulations are in accordance with the 
intent which Congress has expressed in section 12 of the Act. 
But even without the unmistakable support of this legislative 
background it is submitted that the very language employed 
in the statute presents objections to sustaining appellant’s 
position. 

Appellant argues that the Act must be construed as a*whole; 
that the term “veterans’ preference” derives its meaning from 
the provision of section 2 26 and that the point at which it is to be 
applied is conclusively established by section 7 of the Act. 27 
We agree that the Act should be construed as a whole, but we 

M Sec. 2. In certification for appointment, in appointment, in reinstatement, 
in reemployment, and in retention in civilian positions in all establishments, 
agencies, bureaus, administrations, projects, and departments of the Gov¬ 
ernment, permanent or temporary, and in either (a) the classified civil 
service; (b) the unclassified civil service; (c) any temporary or emergency 
establishment, agency, bureau, administration, project, and department 
created by Acts of Congress or Presidential Executive order; and (d) the 
civil service of the District of Columbia, preference shall be given to (1) 
those ex-servicemen and women who have served on active duty in any 
branch of the armed forces of the United States and have been separated 
therefrom under honorable conditions and who have established the present 
existence of a service-connected disability or who are receiving compensa¬ 
tion, disability retirement benefits, or pension by reason of public laws ad¬ 
ministered by the Veterans’ Administration, the War Department or the 
Navy Department; (2) the wives of such service-connected disabled ex-serv¬ 
icemen as have themselves been unable to qualify for any civil-service ap¬ 
pointment; (3) the unmarried widows of the deceased ex-servicemen who 
served on active duty in any branch of the armed forces of the United States 
during any war, or in any campaign or expedition (for which a campaign 
badge has been authorized), and who were separated therefrom under hon¬ 
orable conditions; and (4) those ex-servicemen and women who have served 
on active duty in any branch of the armed forces of the United States, 
during any war, or in any campaign or expedition (for which a campaign 
badge has been authorized), and have been separated therefrom under 
honorable conditions. 

” Skc. 7. The names of preference eligibles shall be entered on the appro¬ 
priate registers or lists of eligibles in accordance with their respective aug¬ 
mented ratings, and the name of a preference eligible shall be entered ahead 
of all others having the same rating: Provided . That, except for positions 
in the professional and scientific services for which the entrance salary is 
over $3,000 per annum, the names of all qualified preference eligibles, entitled 
to ten points in addition to their earned ratings shall be placed at the top 
of the appropriate civil-service register or employment list, in accordance 
with their respective augmented ratings. 
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submit that an analysis of the Act negatives any conclusion 
that section 12 which deals with reduction in force should be 
construed in the light of section 7 which deals exclusively with 
entrance of personnel into the service. 

Section 2 is general in scope and defines the persons who shall 
be entitled to military preference in “certification for appoint¬ 
ment, in appointment, in reinstatement, in reemployment, and 
in retention in civilian positions’’ in the various establishments 
of the Government. Section 3 28 specifies that in all examina¬ 
tions to determine qualifications for entrance into the service 
disabled ex-service men and women, the wives of disabled ex- 
service men who cannot themselves qualify, and their widows 
shall have 10 points added to their earned ratings. Ex-service 
men and women who have served in any branch of the armed 
forces of the United States, during any war, or in any campaign 
or expedition for which a campaign badge has been authorized, 
and have been honorably discharged are entitled to have 5 
points added to their ratings. Section 7 provides that the 
names of preference eligibles shall be entered on the appropriate 
registers or lists of eligibles in accordance with their respective 
augmented ratings (as provided by section 3), ahead of all others 
having the same rating. This clearly refers only to entrance 
registers and lists and could have no possible bearing on reten¬ 
tion registers. 

Even assuming that section 7 applies to section 12 by anal¬ 
ogy there is no basis for appellant’s argument. Section 7 and 
section 12 are similar in structure. Section 7 as previously 
stated first specifies the manner in which the names of all pref¬ 
erence eligibles shall be entered on the appropriate appoint- 

v Sec. 3. In all examinations to determine the qualifications of applicants 
for entrance into the service ten points shall be added to the earned ratings 
of those persons included under section 2 (1), (2), and (3). and five points 
shall be added to the earned ratings of those persons included under section 
2 (4) of this Act: Provided, That in examinations for the positions of 
guards, elevator operators, messengers, and custodians competition shall 
be restricted to persons entitled to preference under this Act as long as per¬ 
sons entitled to preference are available and during the present war and for 
a period of five years following determination of the present war as pro¬ 
claimed by the President or by a concurrent resolution of the Congress for 
such other positions as may from time to time be determined by the Presi¬ 
dent. 
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ment registers and lists of eligibles for entrance into the serv¬ 
ice. This procedure is then limited by a proviso, apparently 
overlooked by appellant, to the effect that preference eligibleVim 
the professional and scientific services entitled to ten points 
(disabled ex-service men, their wives and widows) shall be 
placed at the top of the appropriate register in accordance wdth, 
that is. in the order of, their respective augmented ratings. 
Thus the proviso of section 7 gives disabled ex-service men, 
their wives and widows.in the professional and scientific serv¬ 
ice an absolute preference in entering Federal service just as the 
the second proviso of section 12 gives preference eligibles with 
an efficiency rating of “good” or better an absolute preference 
in retention in Federal service.^ 

2. Analysis of the language of section 12. —Section 12 of the 
Veterans’ Preference Act requires, in general, that in reduc¬ 
tions of personnel in the Government service competing em¬ 
ployees shall be released in accordance with regulations of the 
Civil Service Commission which shall give “due effect” to four 
criteria: namely, tenure of employment, military preference, 
length of service, and efficiency ratings. This is the general 
legislative rule. It is applicable to the competition between 
nonveterans as equally as it is to the competition between 
veteran and veteran. 

Let us examine for a moment the effect which the regulations 
of the Commission give to each of these criteria in order to 
isolate the exact nature of the appellant’s contention. 


Tenure of Employment 

The Commission’s regulations require, first, the division of 
all competing employees according to their tenure of office. 
Thus, permanent employees have absolute preference in reten¬ 
tion as against temporary employees irrespective of all the 
other criteria. No other conclusion is possible in the nature 
of things and appellant concedes the correctness of the Com¬ 
mission’s regulations in this respect. Any other solution would 
defeat the very purpose for which temporary appointments 


28 Cf., for example, section 2 of the Act which restricts competition in Civil 
Service Examinations for certain positions as long as veterans are available. 
Thus, nonveterans are not even given an opportunity to compete in the ex¬ 
aminations for entrance on the appointment register. 
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are made and obliterate any practical distinction between 
permanent and temporary appointments. 

Efficiency Ratings 

Appellant makes no contention that the Commission’s regu¬ 
lations do not give “due effect” to efficiency ratings. 30 

Military Preference and Length of Service 

Appellant’s case thus resolves itself simply into the conten¬ 
tion that as between the two remaining criteria, military 
preference and length of service, the Commission’s regulations 
ascribe the greater weight to military preference. Length of 
service is given adequate recognition and, in the majority of 
cases, is the controlling factor in determining retention in the 
competition between veteran and veteran and in the competi¬ 
tion between nonveteran and nonveteran. This, we submit, 
constitutes giving “due effect” to both military preference and 
length of service. 

Length' of service, however, is susceptible to gradations 
ranging from one day to fifty years or more. It is inherently 
of such nature that a direct basis for comparison between 
competing employees is afforded. In section 12, there are, 
however, no gradations of military preference for retention 
purposes; it is absolute. An employee is either entitled to 
military preference or he is not. In promulgating regulations 
pursuant to section 12 of the Act, therefore, there is posed for 
the Commission the fundamental question whether in the com¬ 
petition between veteran and nonveteran military service 
should decide the issue in favor of the veteran or length of serv¬ 
ice should tip the balance in favor of the nonveteran. The 
Commission’s regulations resolve this question in favor of the 
veteran. Such a decision, we submit, was clearly within the 
Commission s competence under the discretion vested in it 
under section 12 of the Act to determine “due effect” which 

"Appellant argues (Br. p. 19) that the Commission did violence to the 
statute in giving the A-2 subgroup preference over the A-3 subgroup. Appel¬ 
lant is in error as the proviso, itself, states that preference employees whose 
efficiency ratings are below “good” shall be retained in preference to non¬ 
preference employees who have equal or lotcer efficiency ratings. Preference 
employees, therefore, who have efficiency ratings of less than “good” have 
no preference over nonpreference employees with “good” or better ratings. 
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shall be given to the several criteria enumerated in the statute. 
Appellant, however, is requesting the Court to substitute 
its judgment for that of the Commission by holding that the 
factor of length of service should be of primary importance and 
that military preference should be of only secondary impor¬ 
tance. He contends that as between a competing veteran and 
non veteran with identical tenure and efficiency ratings, the 
nonveteran should be preferred by reason of greater length of 
service, and that only where length of service is equal should 
military preference decide the issue in favor of the veteran. 
Under such a view, military preference would be operative 
as a factor in determining retention in the purely fortuitous 
case where the veteran’s length of service happens to be identi¬ 
cal with nonveteran’s. Having in view the preferences enjoyed 
by veterans prior to this Act, this would be indeed a paltry 
preference to confer under the guise of a “Veterans’ Preference 
Act.” 

If, as the plaintiff contends, the regulations of the Commis¬ 
sion are objectionable because they do not give “due effect” to 
length of service, the position for which the plaintiff contends 
is equally objectionable in that it would not give “due effect” 
to military preference. Thus, a veteran with twenty years of 
service and an excellent efficiency rating would be dismissed 
while a nonveteran is retained if he has only slightly longer 
service. Appellant is thus seeking to have the Court place an 
interpretation on the Act which differs from the Commission’s 
not in kind, but only in degree. 

Having in view the continuous policy pursued under earlier 
statutes. Executive and administraive orders since 1876, and 
the legislative background of the Veterans’ Preference Act, 
it is submitted that the Commission’s regulations find ample 
warrant in the general rule enunciated in the first part of 
section 12. 

Congress, however, did not see fit to allow the Commission 
any administrative latitude in this matter. It has expressly 
and explicitly prescribed the exact effect which shall be ac¬ 
corded to military preference in the Commission’s regulations 
by the following proviso to section 12: 
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Provided further, That preference employees whose 
efficiency ratings are “good” or better shall be retained 
in preference to all other competing employees and that 
preference employees whose efficiency ratings are be¬ 
low “good” shall be retained in preference to competing 
nonpreference employees who have equal or lower ef¬ 
ficiency ratings. 

The language of this provisio is unmistakable. It commands 
that a veteran with a “good” (or higher) efficiency rating shall 
be retained in preference to all other competing employees. No 
more unequivocal language could have been employed. The 
Commission has attributed to this proviso the normal inter¬ 
pretation that it constitutes an exception to the general rule 
stated in the first part of section 12. Appellant, however, 
would interpret the words “all other competing employees” as 
meaning only those competing employees who have equal or 
less service than the veteran. Such an interpretation not only 
reads into the statute a qualification which is not warranted 
by its language but would, in practical effect, reduce to a nul¬ 
lity the preference for veterans which the statute was enacted 
to effectuate. 

In the only case passing on the question, Kirkman v. Mao- 
Morland, et al. (71 Fed. Supp. 15 (E. D. Pa., 1947)), the Court 
agreed with the Commission’s interpretation. Judge Bard 
said: 

On the question of “retention” I think it is clear under 
section 12 of the Veterans’ Preference Act, supra, and 
indeed the Plaintiff concedes that the veteran -with per¬ 
manent civil service status is entitled to preference over 
all others, regardless of comparative lengths of service. 

Point II 

Subgroup “A-l-Plus” is warranted by Section 12 of the Vet¬ 
erans’ Preference Act and Section 8 of the Selective Training 
and Service Act 

We have thus far shown that section 12 of the Veteran’s Pref¬ 
erence Act requires that, subject to appropriate efficiency rat¬ 
ings, all veterans be given preference in retention over non- 
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veterans regardless of relative length of service. This effec¬ 
tively disposes of appellant’s case. 

Over and above all other categories, however, the Commis¬ 
sion’s regulations provide for a special “A-l-Plus” category, 
which finds its statutory basis not only in section 12 of the 
Veterans’ Preference Act, but also section 8 of the Selective 
Training and Service Act of 1940. 31 We do not deem it neces¬ 
sary to engage in any extended discussion regarding the validity 
of the “A-l-plus” category. All employees classified in the 
“A-l-plus” category are veterans, and are, as we have shown 
above, entitled to preference in retention as against appellant. 
Nevertheless, since the appellant has questioned the validity 
of the Commission’s regulation establishing the “A-l-plus” 
category, we wish to establish, for the information of the Court, 
the propriety and statutory basis for this regulation. 

Section 8 of the Selective Training and Service Act contains 
the mandate that any Government employee who leaves his 
position to enter the military service shall, upon discharge from 
the armed forces, be restored to his former position. 32 The Act 
contains the further unconditional requirement that an em¬ 
ployee so restored: 

11 Act of Sept. 16, 1940 (54 Stat. 885). 

33 Act of September 16,1940, 54 Stat. 885, 890: 

“Sec. 8. (a) • * * (b) In the case of any such person who, in order 

to perform such training and service, has left or leaves a position, other 
than a temporary position, in the employ of any employer and who (1) 
receives such certificate, (2) is still qualified to perform the duties of such 
position, and (3) makes application for reemployment within forty days 
after he is relieved from such training and service—(A) if such position 
was in the employ of the United States Government, its Territories or pos¬ 
sessions, or the District of Columbia, such person shall be restored to such 
position or to a position of like seniority, status, and pay; (B) * * * 

(C) * * *. (c) Any person who is restored to a position in accordance 

with the provisions of paragraph (A) or (B) of subsection (b) shall be con¬ 
sidered as having been on furlough or leave of absence during his period 
of training and service in the land or naval forces, shall be so restored 
without loss of seniority, shall be entitled to participate in insurance or 
other benefits offered by the employer pursuant to estabUshed rules and 
practices relating to employees on furlough or leave of absence in effect 
with the employer at the time such person was inducted into such forces, 
and shall not be discharged from such position without cause within one 
year after such restoration. * * *” 
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* * * shall not be discharged from such position 

without cause within one year after such restoration. 

Pursuant to this requirement of the law the Commission’s 
regulations provide that during the first year after restoration 
to his position, a veteran shall be classified in the “A-l-plus” 
category, the highest retention preference category. The Com¬ 
mission's regulations thus reconcile the provisions of section 8 
of the Selective Training and Service Act with the provisions of 
section 12 of the Veterans’ Preference Act of 1944. The appel¬ 
lant contends not only that the Commission’s interpretation 
of section 12 of the Veterans’ Preference Act is erroneous but 
further that that section repeals pro tante by implication sec¬ 
tion 8 (c) of the Selective Training and Service Act of 1940. 
The Selective Training and Service Act contains an uncondi¬ 
tional pledge by the Government that those employees who 
left its employ to serve in the nation’s armed forces would be 
restored to their former employments and retained for a year 
thereafter. It is inconceivable that the Congress in the midst 
of a great war would repudiate a pledge made to the men and 
women in the armed forces. Having in mind that the principal, 
if not the sole purpose of the Veterans' Preference Act, was in¬ 
tended to confer special benefits upon veterans, the contention 
that section 8 (c) of the Selective Training and Service Act was 
repealed by implication cannot be seriously advanced. On the 
contrary, in enacting the Veterans’ Preference Act Congress 
expressly saved for veterans the benefits with respect to Gov¬ 
ernment employment previously in effect under any law, Ex¬ 
ecutive order or administrative regulation. Section 18 of the 
Veterans’ Preference Act specifically provides: 

Sec. 18. All Acts and parts of Acts inconsistent with 
the provisions hereof are hereby modified to conform 
herewith, and this Act shall not be construed to take 
away from any preference eligible any rights heretofore 
granted to, or possessed by, him under any existing law, 
Executive order, civil-service rule or regulation, of any 
department of the Government or officer thereof. 


23 


The Fishgold decision 33 relied on by appellant must, as 
pointed out by the Attorney General 34 be confined to its own 
factual situation. The precise point decided by the Supreme 
Court in that case is that a “lay-off,” a temporary cessation of 
work for nine days, is not a discharge within the meaning of 
section S (c) of the Selective Training and Service Act since 
there was no severance of the employer-employee relationship. 
A furlough from work for a year such as is involved in' the in¬ 
stant case, however, is different not only in degree but in prin¬ 
ciple. To say that the unequivocal obligation to employ for 
one year imposed by the statute may be discharged by retain¬ 
ing the veteran in a nonpay status is to render such an obliga- 
gation nugatory. 

It is empty-handed liberality to give the veteran a job for a 
year from which he derives no pay at all. 

We find, moreover, nothing even in the dicta of the Court in 
the Fishgold case inconsistent with the regulation of the Com¬ 
mission establishing the “A-l-plus” category. In the course 
of its opinion the Court held that section 8 of the Selective 
Training and Service Act conferred upon the returning veteran 
no greater seniority than he would have acquired under the 
terms of the collective bargaining agreement in effect between 
the employer and employee. There is nothing in that decision 
which suggests that the employer may not advisedly confer 
upon employees who enter the military service a greater senior¬ 
ity than they would have otherwise attained. We submit that 
insofar as Government employment is concerned, this result 
is exactly what the Congress intended since section 8 (c) of the 
Selective Training and Service Act was superimposed upon 
existing laws, Executive orders and administrative regulations 
then in effect which already conferred on veterans special pref¬ 
erence in reduction in force. 

In considering this very question the Attorney General of 
the United States stated: 85 

” Fishgold v. Sullivan Drydock d Repair Corp., 66 S. St 1105. 

34 Opinion of Atty. Gen. Sept. 20,1946, 40 Op. A. G. 115. 

33 Opinion of Atty. Gen., Sept. 20, 1946, 40 Op. A. G. 115. 
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Thus, the regulations of the Civil Service Commission 
establishing the A-l-plus retention preference are, in 
my opinion, valid and designed to effectuate the pro¬ 
visions of section 8 (of the Selective Training and Serv¬ 
ice Act of 1940). To hold otherwise would largely 
nullify the objectives of the reemployment provision and 
the guarantee against discharge without cause for one 
year. It would immeasurably reduce the effectiveness 
of section 8 as an aid to the readjustment of World War 
II veterans to civilian life. 

We submit, therefore, that even apart from section 12 of the 
Veterans’ Preference Act of 1944 the “A-l-plus” category of 
preference established by the Commission’s regulations finds 
adequate statutory warrant in the provisions of section 8 of 
the Selective Training and Service Act of 1940. 

Point III 

The relief sought by appellant is a matter for the Congress, 

not the Judiciary 

The interpretation placed on a statute by the agency of the 
Government charged with its administration is entitled to great 
weight in the courts. In the absence of patent error or arbi¬ 
trary or capricious action administrative interpretations of long 
standing should not be lightly overturned by the Courts. 85 
The Civil Service Commission is sensible of the role which a 
sound and stable career service plays in our Government and 
its sixty-four years of existence are a history of unremitting 
effort to strengthen and enlarge the merit system. The grant¬ 
ing of preference in employment to men and women who have 
served faithfully in the armed forces is also a well-established 
legislative policy of even longer standing than the Civil Service 
Act. The Commission’s duty as an arm of the Executive branch 


** Robertson v. Doicning , 127 U. S. 607; United States v. Philbrick , 120 
U. S. 52; United States v. HiU, 120 U. S. 1G9. 
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of the Government is to effectuate the legislative policy enunci¬ 
ated in these statutes, as well as the policy implicit in the 
Civil Service Act. 

It is not our purpose to minimize the gravity of the loss sus¬ 
tained by a non veteran in being separated from employment 
after many years of faithful service. That, however, is a hard¬ 
ship which is solely within the power of Congress to relieve. 
That the Congress is cognizant of the fact that nonveterans 
with long service are being discharged as a result of the opera¬ 
tion of section 12 of the Veterans’ Preference Act is evidenced 
by a recent enactment 37 granting special pensions to em¬ 
ployees over 55 years of age who are involuntarily separated in 
a reduction of force after 25 years of service. In its report on 
the bill which resulted in this enactment the Committee on the 
Civil Service stated: 38 

* * * This bill is temporary legislation urgently 
needed to take care of an emergency situation which has 
arisen in the period of readjustment following the ter¬ 
mination of hostilities in World War II. During this 
period the Government is not only reducing the number 
of its employees but is also displacing long-service em¬ 
ployees with returning veterans. * * * 39 

In considering the correctness of the Commission’s interpre¬ 
tation of the Veterans’ Preference Act, it is significant to note 
that Congress merely acted to grant pensions to nonveterans 
who were separated pursuant to section 12 of the Act rather 
than to enact any amendment to the Act. Appellant here re¬ 
quests the Court to do what the Congress has advisedly re¬ 
frained from doing. 

n Act of Aug. S, 1946 (Public Law 688, 79th Cong.) 

** Report No. 2443 (to accompany H. R. 4718), 79th Cong., 2d Session. 

*° Cf. also Cong. Record of July 15 and 17,1946, reporting the debate on the 
floor of the House of Representatives and the Senate on this measure in 
which it is clearly indicated that the bill was intended to confer pensions 
on nonveterans of long service who were being displaced by veterans under 
the Veterans’ Preference Act. 
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CONCLUSION 

For the reasons above stated, it is respectfully submitted 
that the decision and order of the Court below granting appel¬ 
lees’ motion for summary judgment and denying that of appel¬ 
lant should be affirmed. 

Herbert A. Bergson, 
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Point I. 

Appellant is asking that the law be declared and enforced, 
not changed, and this is a judicial and not a legislative func¬ 
tion. 

Appellees, noting their sympathetic awareness of “the 
gravity of the loss sustained by a non-veteran in being 
separated from employment after many years of faithful 
service,” 1 yet urge the court not to relieve the appellant 


1 Appellees’ brief, p. 25. 
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of this hardship because, they say, it was the intention 
of Congress to impose it, and appellant’s only recourse 
is an appeal to that body. 2 

The grounds upon which appellant relies in challeng¬ 
ing the validity of the regulations at issue in this proceed¬ 
ing have been developed at length in appellant’s brief. 
The appellant is quite aware that the validity of the regu¬ 
lations depends solely on the meaning to be ascribed to 
Section 12 of the Act. 3 While seeking with all earnestness 
the sanction of this court for the one possible interpreta¬ 
tion of Section 12 that would accord both with the lan¬ 
guage of the enactment and with a presumption of legis¬ 
lative concern for the public interest, we have been care¬ 
ful not to confuse the issue as to what Congress has in 
fact enacted with any alternative that appellant might 
have preferred. We know that it is not within the province 
of this court to rewrite this enactment, and this proceed¬ 
ing raises no issue as to the validity of the Act in whole 
or in part. We are asking the court to determine the 
validity, not of what Congress has done, but of w’hat the 
Commission has done, and by applying as the sole test 
whether the Commission has done what Congress directed 
it to do. 

Appellees do not attempt to shield the regulations from 
the scathing judgment of the facts. Standing mute as to 
the disregard the regulations evince for private equities, 
their demoralizing reversal of the norms of business and 
industrial practice, their debasement of the career serv¬ 
ice by substituting class privilege for merit as the basis 
of job security, their hurtful incidence upon the public 
interest, 4 appellees defend the regulations by invoking 

2 lb., pp. 24-25. 

3 Reference here and elsewhere in this brief where the term “the 
Act” is employed is to the Veterans’ Preference Act of 1944. 

4 The above terms are used advisedly both as finding affirmative 
support in the record and in the absence of anything in the record 
to the contrary. 
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the compulsion of the legislative mandate/'’ Both appel¬ 
lant’s challenge of the regulations and appellees’ defense 
thus involve the issue of the meaning of Section 12, not 
of its validity. The relief sought by appellant is that 
the court declare the law and order compliance with its 
terms. That is a matter for the Judiciary, not for Con¬ 
gress. 

Point II. 

Exceptions to appellees’ counterstatement of the case. 

Appellees’ “Counterstatement of the Case”, purporting 
to be a recital of conceded facts,, should for that reason 
be clarified in the following particulars: (1) Reference in 
the first paragraph of page 2 of appellees’ brief to the 
regulations of the Commission as “promulgated . . . 
pursuant to the Veterans’ Preference Act of 1944” (italics 
supplied) is not to be understood as implying a concesssion 
on the part of the appellant of the main issue in the case. 0 
(2) The last sentence of the same paragraph, reading: 
“Other permanent employees with “good” or higher ef¬ 
ficiency ratings with less service than appellant, but en¬ 
titled to preference on account of service in the armed 
forces, were retained in employment”, is not to be under¬ 
stood as implying that only employees with “good” or 

5 The relation of the several appellees to the issues of this pro¬ 
ceeding is not identical. Appellee, the Secretary of the Navy, was 
governed by the regulations which did not originate with the Navy 
Department but were imposed upon it. Appellees, the Members of 
the United States Civil Service Commission, the agency which pro¬ 
mulgated the regulations, rely directly upon the provisions of Sec¬ 
tion 12 of the Act. The term “appellees” is employed generally 
in this brief to avoid the verbal difficulty of differentiation between 
the several appellees, which is not material, and because the intend¬ 
ment of the term readily appears from the context. 

0 The substitution of the term “promulgated . . . pursuant to” 
for the term “promulgated under the provisions of” appearing in 
the “Statement of the Case” in appellant’s brief (p. 2), and the 
frequency with which the term “pursuant to” is used in appel¬ 
lees’ brief are offered in justification for ridding the word “pur¬ 
suant” of its “petitio principii” coloration in the present context. 
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higher ratings were retained in employment at the time 
appellant was furloughed, and the term “entitled to pref¬ 
erence” is not to be understood as meaning “entitled to 
preference for retention as against appellant,” but as 
meaning “entitled to military preference under the pro¬ 
visions of the Act.” 


Point III. 

Exceptions to appellees’ statement of the issue. 

Appellees’ “Statement of the Issue” reads as follows: 

There is no dispute as to the material facts of this case. 
Appellant was properly placed in Subgroup A-2 on the 
retention register and furloughed while employees in 
the A-l subgroup were retained. Appellant does not 
claim that his separation was not effected in full com¬ 
pliance with the regulations promulgated by the Civil 
Service Commission pursuant to Section 12 of the Act. 

Appellant contends, however, that those portions of the 
Commission’s regulations which give priority in reten¬ 
tion to veterans with “good” (or higher) efficiency 
ratings (Subgroup A-l, for example) over non-vet¬ 
erans who may have longer Government service (Sub¬ 
group A-2) are invalid because they are inconsistent 
with Section 12 of the Veterans’ Preference Act of 
1944. Plaintiff contends that in promulgating such 
regulations the Civil Service Commission exceeded the 
authority conferred upon it by the Act. 

It is the appellees’ contention that the Commission’s 
regulations are completely in accord with Section 12 of 
the Veterans’ Preference Act. 7 

Appellant does dispute, of course, that he was “ prop¬ 
erly” placed in Subgroup A-2, having instituted this pro¬ 
ceeding for the purpose of settling that issue, though he 
does not dispute that he was in the category of employees 
constituting such subgroup as defined in the Commission’s 


7 Appellees’ brief, pp. 3-4. 
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regulations. Appellant does not dispute that he ‘ 4 was fur¬ 
loughed while employees in the A-l subgroup were re¬ 
tained,” but to be complete the recital should include the 
further undisputed fact, that when appellant was fur¬ 
loughed employees in the A-l-Plus subgroup were also re¬ 
tained. Appellant respectfully refers the court to the 
“Statement of Points” in appellant’s brief (p. 5) for fur¬ 
ther clarification of his contention. 

Point IV. 

Appellees’ contention that the construction of Section 12 
implied in the regulations reflects traditional administra¬ 
tive practice is not substantiated. 

The Government seeks to escape the compelling effect 
of the language of Section 12 under settled canons of 
statutory construction by urging that Congress was merely 
giving legislative fixation to a long-standing practice of 
according to veterans an absolute retention preference 
without regard to length of service. The vice of the argu¬ 
ment is that there was no such practice uniformly operative 
throughout the executive branch of the Government. The 
Commission itself has said, at page 57 of its 62d Annual 
Report: 

In September 1939, the Commission’s authority for 
retention-preference administration in reductions in 
force was based upon legal requirements with respect 
to veteran preference and upon Excutive orders di¬ 
recting that preference be granted on the bases of ten¬ 
ure of employment, length of service, and efficiency 
ratings. At that time, the Commission’s regulations 
were applicable only to that part of the Federal de¬ 
partmental service in the District of Columbia which 
was subject both to the Classification Act of 1923, as 
amended, and to the Civil Service Act, covering ap¬ 
proximately 83,000 employees. A few civil-service 
rules and regulations had a bearing on reductions in 
force in the field service but only with respect to type 
of appointment and veteran preference. 
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Greater authority was conferred upon the Commis¬ 
sion by the Veterans’ Preference Act of 1944, and regu¬ 
lations were issued prescribing retention preference 
for use in reductions in force throughout the execu¬ 
tive branch of the Federal Government, departmental 
and field, and in the municipal government of the Dis¬ 
trict of Columbia. . . . 

Appellees note that appellant “asserts that there is no 
warrant in prior administrative practice for the Commis¬ 
sion’s construction of Section 12,” and adds, “Appellant, 
quite understandably, cites no authority to support this as¬ 
sertion.Appellant’s “assertion” happens to be sub-head 
II, A, 5 of appellant’s brief (p. 29), and the basis for it is 
thereunder developed at some length. 0 Appellant did not 
contend that no precedent could be found in administrative 
practice anywhere for the system of retention priorities 
which the regulations impose. 10 A universal negative of 
such amplitude would be difficult to establish conclusively. 
Yet, appellees do not offer any proof even of a precedent . 
They do cite certain prior legislation, Executive orders, and 
administrative regulations, but naively beg the question of 
their construction, although the Keim case” appears to be 
clearly dispositive of appellees’ theory of any prior statu¬ 
tory grant of unconditional retention priorities. 

Appellant does not rest, however, merely on the infirmity 
of proof in support of appellees’ contention that the regu¬ 
lations are in conformity with prior administrative prac¬ 
tice. 12 Appellees may not concede to Acting Secretary 

8 Appellees’ brief, p. 8. 

0 Appellant’s brief, pp. 29-32. 

10 The Teapot Dome incident might be termed a precedent, but 
scarcely be held probative of administrative practice so extensive 
as to be deemed normative. 

11 Keim v. United States, 177 II. S. 290, 44 L. Ed. 774, 20 S. Ct. 
574 (cited at p. IS of appellant's brief, footnote 24). 

12 Commissioner Flemming’s testimony, cited at p. 12 of the ap¬ 
pellees’ brief, was that the second proviso “simply continues what 
has been in practice throughout the entire Federal service since 
1923.” 
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Sullivan the rank of an “authority”, but his statement in 
the record is evidence, and it happens to be the only evi¬ 
dence of whether the reflations conform to prior admin¬ 
istrative practice. The only reason the Acting Secretary 
had for issuing the statement was that the regulations “is¬ 
sued by the Commission under the authority of the Vet¬ 
erans’ Preference Act” had ripped the entire structure of 
employment practice in the Naval Shore Establishment 
from stem to stern. If the second proviso simply continued 
what had been “in practice throughout the entire Federal 
service since 1923,” regulations which effectively atomized 
that practice were an extraordinary means of implement¬ 
ing the proviso. 


Point V. 

Appellees’ contention that the construction of Section 12 
implied in the regulations reflects the trend of earlier legis¬ 
lation is not substantiated. 

The appellees contend that the Veterans’ Preference Act 
of 1944 is consistent with the trend of earlier legislation 
in giving veterans an absolute retention priority in public 
employment. The earliest legislation establishing veterans’ 
preference in public employment expressly provided 
that the preference granted should attach only when qualifi¬ 
cations were equal. Later legislation provided for priority 
in retention where the veteran’s record was good. This 
qualification has never been judicially defined, but the 
term “good”, as used in the Act of 1912, is certainly not 
to be equated with the technical efficiency rating of “good” 
in the adjective rating system thereafter established by 
administrative action. The term “good” used in the sec¬ 
ond proviso of Section 12 is equated with the adjective 
rating, which was then operative. But the danger of limit¬ 
ing the personnel of the civil service to mediocre ability 
was specifically guarded against by the requirement that 
the regulations should also give due effect to length of 
service. 
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Point VI. 

Appellees’ contention that the construction of Section 12 
implied in the regulations is made mandatory under the 
express language of the Act is not substantiated. 

Appellees contend, in support of the effect given by 
the Commission to the second proviso of Section 12: “The 
language of this proviso is unmistakable. It commands 
that a veteran with a ‘good’ (or higher) efficiency rating 
shall be retained in preference to all other competing em¬ 
ployees. Xo more unequivocal language could have been 
employed.” 13 The appellant would have agreed that the 
meaning of the language of the proviso is unmistakable 
except for the fact that the Commission has apparently 
mistaken it. The answer to appellees’ contention that “no 
more unequivocal language could have been employed” to 
warrant the Commission’s interpretation of Section 12, as 
expressed in the regulations, appears very clearly in the 
following excerpts from Section 2 of H. E. 739 (SOtli Cong., 
1st Sess.): 

Whenever reductions in personnel, reductions in grade, 
or demotions are necessary in any Federal agency, 
employees shall be released, reduced, or demoted on an 
agency-wide basis in accordance with Civil Service 
Commission regulations which shall give effect to the 
following categories in the order listed: First, to mili¬ 
tary preference; second, to tenure of employment; 
third, to length of total Federal service; and fourth, 
to efficiencv ratings: . . . Provided . . . That . . . vet- 
eran-prcference employees shall be retained in any 
Federal agency over all other employees . . . (Italics 
added) 

The language quoted does express with utter clarity the 
unequivocal intent to subordinate all other criteria for de¬ 
termining retention priorities to that of military prefer¬ 
ence. The changes in the language of Section 12 effected 


13 Appellees’ brief, p. 20. 
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by substituting for the term ‘‘due effect” the term “effect 
...in the order listed,” and by substituting for the term 
“other competing employees” found in the second proviso 
the mandate “that . . . veteran-preference employees shall 
be retained in any Federal agency over all other em¬ 
ployees, “demonstrate that, if Congress had intended to 
make a travesty of the merit system, and create a super¬ 
order of citizenship, it could have used terms that would 
have clearly expressed that intent. It would be difficult 
indeed to contend that H. R. 739 "was concerned over any¬ 
thing but the immediate pecuniary interests of its bene¬ 
ficiaries. We submit that the language of Section 12 would 
have to be amended in terms much closer to those quoted 
from H. R. 739 to evidence the same singleness of purpose. 

As appellees themselves point out, “The Veterans’ 
Preference Act of 1944 was the fruition of more than 
eight years of legislative consideration.” 14 Yet as late 
as the first session of the 78th Congress, this consideration 
had culminated in a bill making length of service the con¬ 
trolling factor in determining retention priorities in re¬ 
ductions in force. 15 The provisions of Section 12 of the 
final enactment, setting up additional criteria for due eval¬ 
uation, lucre incorporated at the suggestion of the Civil 
Service Commission, not at the instance of the House Com¬ 
mittee. No single fact is, or could be, more persuasive of 
the absence of any legislative intent to subordinate voca¬ 
tional experience to a factor having no relation whatever 
to job qualification. 

The appellees’ position in this aspect of the case amounts 
in effect to the claim that at a time when Congress had in 
contemplation the enactment of veterans’ preference legis¬ 
lation that would safeguard the objectives of the civil ser¬ 
vice act, the Civil Service Commission succeeded in sub¬ 
stituting therefor a measure drafted by the Commission 
that was designed to demolish the civil service. 


14 Appellees’ brief, p. 12. 

15 H. R. 882, 78th Cong., 1st Sess. 




Any idea that the Commission was seeking to undermine 
the legislative objectives of the civil service act is palpably 
absurd. But it is equally clear that when Congress sub¬ 
stituted the proposals of the Commission for the language 
employed in H. R. SS2 it did not thereby endow them with 
some new malignancy not theretofore to be found in the 
intent of the Commission or the language employed. 

Appellees’ deference to Mr. Kaplan’s prediction as to 
the effect of the second proviso tends to accent the dearth of 
other indication that Congress intended what Mr. Kaplan 
envisaged. The point of Mr. Kaplan’s statement, however, 
was his apprehension that the second proviso was not a 
mere codification of existing practice. He was so in earnest 
on this point that he appears to have alerted the Senate 
Committee. When he informed the latter that he had pre¬ 
pared a memorandum amplifying his position, Senator 
Langer asked that he furnish the Committee with a copy, 
adding quite significantly, “I am tremendously interested 
in it.” 10, Surelv Senator Lunger’s interest did not stem 
from any desire to make sure that the proviso would have 
the effect that Mr. Kaplan predicted? Appellant, at least, is 
persuaded that he was interested in making sure that it 
would do nothing of the kind. 

Commissioner Flemming’s testimony 17 may be vague 
enough in places to seem ambiguous, but there is no room 
for the claim of ambiguity in his direct statement, “First 
of all, under this bill regulations will be required to give 
due effect, among other things, to length of service and 
then the next proviso specifies that any time spent in the 
armed forces shall be considered in determining senior¬ 
ity.” 18 

10 Appellees’ brief, p. 14. 

17 Cited at pp. 25-26 of appellant ”s brief. 

18 It should be noted that in explaining the intent of the second 
proviso, which the Commission itself had drafted. Commissioner 
Flemming relates its effect exclusively to its bearing on the factor 
of relative efficiency, “that is, a veteran with an efficiency rating 
of good would be retained in preference to a non-veteran with the 
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Point VII. 

Appellees’ contention that the validity of the A-l-Plus 
subgroup is irrelevant to the issues in this proceeding is in 
error. 

Appellees contend that the question of the validity of 
subgroup A-l-Plus is irrelevant in this proceeding because 
“All employees classified in the A-l-Plus category are vet¬ 
erans and are . . . entitled to preference in retention as 
against appellant.” 19 On the other hand, appellees tak£ 
exception to the charge of inconsistency in interpretation 
of Section 12 implied in giving the A-2 subgroup priority 
over the A-3 subgroup, because, they say, under the very 
terms of the second proviso, “preference employees . . . 
who have efficiency ratings of less than good have no pref¬ 
erence over non-preference employees with good or better 
ratings.”- 0 The record in this case discloses the fact that, 
in the competitive unit here involved, 61 employees with no 
efficiency were retained in preference to the appellant with 
an efficiency rating of Excellent. 21 The argument that there 
is no statutory warrant for the A-l-Plus subgroup is de¬ 
veloped in appellant’s brief (pp. 9-15). The point stressed 
here is that the issue of the validity or invalidity of the 
regulations in establishing this super-preference sub-group, 
in which neither efficiency nor length of service are relevant 
criteria, is not irrelevant in this proceeding. If the regu¬ 
lations are in this respect invalid, 61 employees who have 
been retained in preference to the appellant would belong, 


efficiency rating of excellent.” Having just explained the import¬ 
ance of length of service as a general criterion, and the bearing of 
the first proviso in protecting the veteran’s seniority status, Com¬ 
missioner Flemming’s explanation of the second proviso solely as 
a control on the weight to be given comparative efficiency ratings, 
would convey no suggestion that it was to have more extensive 
effect. 

19 Appellees’ brief, p. 21, 

20 lb., p. 18. 

21 Exhibit E, Joint Appendix, pp. 25-32. 
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by admission of the appellees, in the A-3 subgroup, which 
is subordinate to the A-2 subgroup in which the appellant 
is included. 

Point VIII. 

Appellees’ construction of Section 12 misconceives issue 
of retention priorities as being one of private rather than 
public concern. 

In noting the practical consequences of the regulations in 
displacing career employees of long years of faithful and 
efficient service with employees of little if any efficiency and 
shorter length of service, the appellees purport to see only 
a factor of personal hardship, relevant in considering the 
abstract equities of specific individuals, but irrelevant in 
interpreting the intent of Congress. 

Employment in the classified civil service is not designed 
as a form of benefit to given individuals. It is not a 
method of distributing largesse. "While there is not a hint 
in the appellees’ brief that the public has any stake in how 
its tax money is to be used, notwithstanding the policy and 
purposes of the civil service act, we nevertheless urge 
upon the court that what is here at test is not the attitude 
of Congress in a competition between private and personal 
equities, but its attitude in a competition between the pub¬ 
lic interest in adequate public service and the private inter¬ 
est of a designated group at the expense of the public 
interest. The issue is not one of the power of Congress. 
The issue is simply one of the presumed intent of Congress, 
in the absence of unequivocal expression, to establish class 
benefits in a legislative vacuum emptied of concern for the 
public interest. 


Respectfully submitted, 

Walter B. Wilbur, 

Attorney for Appellant. 
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THE JUDGMENT OF THE COURT BELOW. 


I. Statement. 

This organization, the Veterans of Foreign Wars of the 
United States, whose members to the numbers of approxi¬ 
mately two million of the overseas personnel of the Armed 
Forces of the United States, who have fought our country’s 
battles in all wars on foreign shores and in hostile seas, 
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speaking for them, and feeling it also expresses the wishes 
of all others who have been numbered among these gallant 
citizens who fight for and maintain our country’s honor 
and prestige in time of strife, wish to inform the Court 
that our organization and these veterans are vitally and 
intensely interested and concerned in the issue involved in 
this case and its outcome as it affects them and the benefits 
which are theirs under the provisions of the Veterans Pref¬ 
erence Act, enacted June 27, 1944 (58 Stat. 3S7). 

II. Issue. 

The issues as found in the pleadings, exclusive of the 
specific harm or damage alleged to be suffered by the ap¬ 
pellant, is alleged to be, that the Civil Service Commission 
is without authority in law to issue the Rules and Regula¬ 
tions it did under the provisions of Section 12 of the Vet¬ 
erans Preference Act of 1944 (and known as the Retention 
Preference Regulations for use in Reductions in Force), 
and their action in this respect is unreasonable, arbitrary 
and capricious, without statutory warrant and contrary to 
the provisions of Section 8 (c) of the Selective Training 
and Service Act of 1940, 54 Stat. 890, 50 U. S. C. Appendix 
and Section 12 of the Veterans Preference Act of 1944, 
58 Stat. 390, 5 U. S. C. S61, in providing priority in reten¬ 
tion to veterans as same is set out in said regulations, para¬ 
graphs 12.301-12.302 and 12.303 et seq., 5 C. F. R. (1945 
Supp.) 11 F. R. 6957, 8205, 9003, 9977, 12 F. R. 59. 

Each of the parties to the action have in their briefs 
specifically and in detail set out the issues as seen from 
their point of view, and have cited law decisions, statutes, 
orders and regulations fully on all phases of the case, and 
we feel that no further documentation should be visited upon 
the Court, and request indulgence in this respect, if this 
brief is confined to mostly argument and presentation of 
what we believe is the interest of veterans generally in the 
issue. 
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III. Argument. 

The citations disclose that “veterans preference”, by 
law, regulations and Executive Orders, has been a continu¬ 
ous, developing and expanding process since approximately 
the year 1376. 

We feel that it has been the wish and desire of a grateful 
citizenry, expressed through its elected officials in the Con¬ 
gress, to grant to the veterans who have fought our country’s 
wars every advantage and preference possible in respect to 
employment in the Federal Government’s many Depart¬ 
ments, and this is convincingly disclosed in the provisions 
of the Veterans Preference Act of 1944, which today ap¬ 
plies to nearly every position in Government Departments 
with very few exceptions. 

The Veterans of Foreign Wars of the United States, with 
other veterans organizations, have over a period of forty 
years, in season and out been working and appealing to the 
Congress to expand and perfect the law to provide veterans 
preference in all positions of employment required for the 
conduct of Government with a few exceptions. 

The history and the results of such action by our organi¬ 
zation and others, as expressed in orders and law, we feel 
is such that no doubt should arise as to what the intention 
of Congress and people is and has been in respect to pref¬ 
erence and retention of veterans in Governmental posi¬ 
tions. 

Your attention is called to the Act of August 23, 1912, 
and the Executive Order of the President issued there¬ 
under, October 24, 1921, being Section 7 of Order No. 3567, 
expanded March 3,1923, by Order No. 3801, amending Civil 
Service Rule 12, extending preference in retention of vet¬ 
erans to the field service. 

By Executive Order No. 4240, June 4, 1925, length of 
service was given some recognition, but a veteran with 
efficiency rating good or better was preferred in retention 
regardless of length of service. 
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By Executive Order Xo. 5068, March 2, 1929, efficiency 
rating’s less than “good” was applied between veteran and 
non-veteran, with preference in retention going to veteran. 

Again, by Executive Order Xo. 9063, February 16, 1942, 
the Civil Service Commission was charged with the duty 
of enforcing the regulations applying to preference and 
retention of veterans in such services. 

With the approach of the recent conflict, and our eventual 
involvement therein, the question of the attitude of our 
Government towards the members of the Armed Forces, 
and the aftermath of war, as it would affect them when 
discharged and they had assumed the status of “veterans”, 
was of great concern to those in both the executive, legisla¬ 
tive and administrative branches of Government, and was 
being developed aggressively by the leaders of our organi¬ 
zation and those of others. 

The net result of all this concern and attention was the 
presentation of what was known as IT. R. 4115, and its 
eventful passage by Congress and signing by the Presi¬ 
dent, and known as the “Veterans Preference Act of 1944”, 
and it was in connection with said law that the regulation 
was issued, about which the issue in this action was raised. 

As to the intent and purpose sought to be achieved by 
the Act, your attention is directed to House Report Xo. 
1289, March 27, 1944, 7Sth Congress, 2d Session, of the 
House Committee on Civil Service reporting H. R. 4115 for 
consideration of the Congress, and a quotation therefrom 
is as follows: 

“This bill has the endorsement of the President, the 
Civil Service Commission and the three major vet¬ 
erans’ organizations of the country.” 

It is recommended to the Court that the full report be 
read and the report of the debate thereon in the 90th Con¬ 
gressional Record, Part 3, as a showing and expression of 
the purpose and intent (of all concerned) sought to be 
achieved in connection with veterans and their preference 
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and retention in employment of the Government. Also 
reference is made to the hearings before the Committee on 
Civil Service, United States Senate, 2d Session, on S. 1762 
and H. R. 4115. 

If there is any doubt as to the purpose and intent, by 
law, to give veterans preference in employment and reten¬ 
tion in Government employment in preference to all other 
competing employees, a reading of these reports and the 
debates in the Congress on the bills, should quickly dissolve 
such doubt. 

It is our belief that no one accepting employment in a 
Government position, and who becomes a permanent em¬ 
ployee, much less those in other categories, has a vested 
right in such position or one of equal status and pay. 

Therefore, it is our contention that any one who enters 
the employ of the Government, does so with the full knowl¬ 
edge and understanding that the Congress, in giving him 
tenure in such employment as w^ell as other advantages, 
may if it desires alter the law, to change, destroy and re¬ 
move all protection and advantages theretofore granted. 

Certainly every one entering the employ of the Govern¬ 
ment in the last thirty-five or more years cannot be heard 
to say he was not conversant with the policy of the Gov¬ 
ernment in granting and providing preference to veterans 
in employment and retention therein. 

If this is so, the matter at issue here resolves the ques¬ 
tion as to whether the Veterans Preference Act of 1944 
grants absolute preference to veterans in retention in em¬ 
ployment if their efficiency is good or better as compared 
to the non-veteran in any category covered by the Act, 
irrespective of length of service. We think the Act says 
so, and further, that is what it was intended to express. 

If this Court decides otherwise, this organization says 
its forty years efforts in behalf of veterans in this respect 
is barren of results, and that we have grave doubts as to 
the expression of policy and intention as crystalized over 
a long period of years in practice, by and through the use 
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of what is clear, and easily understood language as it ap¬ 
pears in said Act, and which is without ambiguity of any 
sort and easily understandable. 

In the light of the language of the Act clearly expressing 
the intent and policy of the Congress and Government, we 
feel that the regulations here in question, promulgated by 
the Civil Service Commission governing reductions in force 
was within their legal power and authority to issue, and 
implemented the Act clearly and understandably and in 
conformity therewith in respect to the rights of veterans 
to retention in preference to all other competing employees 
in the service, under a reduction in force of governmental 
employees. 

The law and the regulations in question may be harsh, 
applied to any one situated as appellant is, but the plight 
of the veteran is more so, and in the light of the service 
rendered the Government and his fellow citizens, who have 
dinned into his ears “that there is nothing in the gift of a 
grateful people too good for him,” we as an organization 
have always felt and practiced that, as respects govern¬ 
mental employment, such expression should be and is Gov¬ 
ernment policy, and we conclude that such is the case in 
view of the law and attitude of governmental agencies, 
legislative, executive and administrative. 

The last word, as always, rests with the judiciary, and 
we and twenty million veterans greatly concerned await 
your decision, believing that the decision and order of the 
Court below granting Appellee’s motion and denying that 
of Appellant’s should be affirmed. 

Respectfully submitted, 

James W. Cannon, 

General Counsel, 

Veterans of Foreign Wars 
of the United States, 
Amicus Curiae. 
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MOTION BY THE VETERANS OF FOREIGN WARS OF 
THE UNITED STATES FOR LEAVE TO FILE A 
BRIEF AMICUS CURIAE IN THE ABOVE-EN¬ 
TITLED CAUSE. 

The Veterans of Foreign Wars of the United States re¬ 
spectfully shows to the Court as follows: 

The matters at issue on appeal in the within action 
vitally effect the welfare, interest and rights of a large 
number of veterans of World War I and II, and this 
organization as such advises that its interests and 
purposes require it to do all possible in respect to the 
issues which will do justice to the members of its 
organization and all other veterans and be right and 
just. 

Wherefore, it is respectfully moved that this Court 
grant leave to the Veterans of Foreign Wars of the United 
States, through its attorney, James W. Cannon, to enter 
its appearance in this cause for the purpose of filing a brief 
amicus curiae. 
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Counsel for the parties have no objection to the motion 
and consent to the granting of same. 
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Counsel for Appellee. 
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